UNITED STATESDISTRICT COURT
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JUSTIN BERNIER,
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UNICCO SERVICE COMPANY,
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Defendant

RECOMMENDED DECISION ON DEFENDANT’'SMOTION FOR SUMMARY
JUDGMENT

The defendant, UNICCO Service Company, seeks summary judgment on both claims asserted
agang it in this action that was removed from the Maine Superior Court (Cumberland County). |
recommend that the motion be granted in part.

I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuin€ means that ‘the evidence about the fact is

such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.



Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preiminary showing that no genuine issue of materid fact exigts, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and nterna
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a responsive “ separate, short, and concise’ statement of materia
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the
moving party’ s statement of materia factd.]” Loc. R. 56(c). The nonmovant likewise must support each

denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits



own additiona statement of materid factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
fects, if any, by way of areply satement of materid facts in which it mugt “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Locd Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(€). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly that parties ignore it at their peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.”) (citationsand internd
punctuation omitted).

Il. Factual Background

The statements of materid facts submitted by the parties pursuant to this court’s Locd Rule 56
include the following undisputed materid facts.

The defendant provides cleaning services to seveard fadilities in Maine, induding Farchild
Semiconductor where about 20 of the defendant’s employees clean the office and fabrication aress.

Defendant’ s Statement of Materid Facts (“ Defendant’ sSMF’) (Docket No. 35) 1 1; Plaintiff’s Response



to Defendant’ s Statement of Material Facts, etc. (“Plaintiff’s Responsve SMIF’) (Docket No. 56) 1 1.
Fairchild Semiconductor’ sfabrication area, referred to as“the Fab Room,” isa* clean room,” which means
that the number of particlesin the ar must be kept at avery low levd. Id. 2. For thisreason, persons
working in the Fab Room must wear specid gowns that cover them from head to toe. 1d.

Frank Azzaratta was the defendant’ s account manager responsible for overseeing the employees
and services provided to Fairchild Semiconductor. 1d. 3. The defendant employed the plaintiff as a
cleaner inthe Fab Room from January 20, 2003 to February 17, 2004. 1d. 4. Azzarattainterviewed and
hired the plaintiff and his brother, Brookes Bernier (“Brookes’), to work in the Fab Room. Id. 5. He
agreed to pay them $11.00 per hour, which was more than the defendant usudly paid for the position. 1d.
6. During theinitid interview, Azzaratta described the requirements of the pogtion, including the need to
wear gowns, and aso told the plaintiff and Brookes that they needed to assst in removing snow from the
exterior of Farchild Semiconductor’s facility. Id. 7. The plantiff believes that he stated during this
interview that he had a pre-existing back condition and that he had had surgery on his back. 1d. § 8.
During the interview, after learning of the physical requirements of the job as explained by Azzaratta, the
plantiff informed Azzarattathat he could perform thejob and did not request any form of accommodation.
Id. 9.5 At thetimethe plaintiff was hired, three of the defendant’s employees were assigned to the Fab
Room, with the ass stance of aworking supervisor. Id. 11. Each worker was assigned aspecific areaof
the Fab Room and was respongble for dl cleaning duties in that area. 1d. At the time the plaintiff was

hired, Serita King was the working supervisor assigned to the Fab Room. Id. § 12.2 At one point

! The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
19, but the denial is not responsive to the facts aleged in the paragraph. The paragraph is accordingly deemed admitted,
to the extent that it is supported by the citation given to the summary judgment record.

2 Theplaintiff purportsto deny all of paragraph 12 of the defendant’ s statement of material facts, but the denial does not
(continued on next page)



Azzarattawas told by King that she had concerns about the plaintiff’ sattitude and work performance, but
the concerns did not riseto thelevel of issuing adocumented warning. 1d. §13.2 Theplaintiff’ srequest for
leavefor back surgery in July 2003 was granted. 1d. §14. Beforethesurgery, the plantiff believesthat he
told Azzarata that he had lifting and bending redtrictions. 1d. ] 15.

The plaintiff returned to work afew weeks after the July 2003 surgery. 1d. 17. Before starting
work, the plaintiff met with Azzaratta and gave him a “Return to Work Certificate’” from Dr. Jod Ira
Franck, who had performed the plaintiff’ sback surgery. 1d. 1114 & 17; Declaration of Dr. Jodl IraFranck
(Docket No. 53) at 1. The certificate, which was dated August 6, 2003, Sated that the plaintiff could
return © work on August 7, 2003 and identified redtrictions including “part time” and “light duty.”
Defendant’s SMF 9 17; Faintiff’s Responsve SMF {1 17. Additiond redrictionsincluded no lifting over
25-30 pounds, no bending at thewaist, no stting for more than 20- 30 minutes without being ableto get up
and move around, no climbing or crawling, no ladders and no scaffolds. Id. The plaintiff wasdlowed to
work a part-time schedule. 1d. 119. In early September 2003 King decided not to return to work from
maternity leave. Id. §20.* Theplaintiff and hisbrother approached Azzarattaand suggested that they split
the work in the Fab Room between themsel ves s0 that they no longer would have to train new employees.

Id. By thistime, the plaintiff had informed Azzaratta that he could return to work full time. Id.

address this portion of the defendant’ s statement, which accordingly is deemed admitted to the extent supported by the
citation given to the summary judgment record.

% The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
1 13, but the only material in the summary judgment record cited by the plaintiff as authority for the denial, his own
affidavit, does not address the substance of the defendant’ s statement. Declaration of Justin Bernier (“Plaintiff’s Aff.”)
(Docket No. 54) 111 (“SeritaKing and | have never had a heated disagreement. At notimedid | act inappropriately toward
her.”).

* Once again, the plaintiff purports to deny this entire paragraph of the defendant’ s statement of material facts but in fact
denies only portions of the paragraph. Plaintiff’s Responsive SMF  20. | recite only those facts from this paragraph with
which the plaintiff clearly agrees.



In December 2003 Fairchild Semiconductor informed the defendant that it was considering reducing
the area of the Fab Room by transforming some of it into office space. 1d. 122. Whenthetransformation
was complete, the amount of cleaning work in the Fabb Room would decrease. 1d.

During thewinter of 2003-04 the plaintiff supervised asnow remova crew and used asnow blower
at Fairchild Semiconductor. Id. §23. After the July 2003 surgery the plaintiff and hisbrother agreed that
Brookes would perform tasks in the Fab Room that the plaintiff was unableto perform. 1d. 124. Inearly
January 2004 Azzarattalearned that one of the defendant’ s second- shift supervisors had responded to a
water leak in the Fab Room; this supervisor, Angie Bernier, notified Azzarattathat she did not fed the Fab
Room was cleaned in compliance with Fairchild Semiconductor’s requirements. Id. § 26. Another
supervisor, Heather Lavigne, informed Azzarattathat she fdlt the Fab Room was not being cleaned up to the
gpecifications; thismay have occurred after construction began in the Fab Room. 1d. §27. At least twice,
Azzarata needed to have additiond personnel assst the plaintiff and his brother to properly clean the Fab
Room. Id. 28.> Eventualy Azzaraita decided that he need to hire athird employee to work in the Fab
Room. 1d. 129. Thefirst employee, who was hired in January 2004,° only worked for afew days. Id. §
30. Azzarattathen hired Jon Kleiser, who had been recommended by the plaintiff for the position. 1d.
3L

At some point, Fairchild Semiconductor told the defendant that it needed to reduce the number of

staff in the Fab Room. 1d. §32." Azzaratareported this to the plaintiff and Kleiser. Id. 133.2 Annud

® The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
1128, but the denial is not responsive to the factual assertionsin that paragraph.

® Theoriginal reads“2005,” Defendant’s SMF 130, but that is obviously atypographical error.

" The plaintiff denies only a portion of this paragraph of the defendant’s statement of material facts. Plaintiff’s
Responsive SMF 1 32. Hedid not respond to the portion stated here, which accordingly is deemed admitted to the extent
supported by the citation given to the summary judgment record.



evauationsof the plaintiff and Brookeswould normally have occurred in thefirst two or three months of the
year. 1d. §34.° Cindy Bernier prepared theseevauations. 1d. Theplaintiff received atotal score of 2.34
on hisevauation. 1d. 35. Brookesreceived ascoreof 2.83. 1d. Thescoreisan average of ratingsfrom
1 (unsatisfactory) to 5 (excdlent) in each of Sx categories. 1d. Both brothers received scores of 1 on
gppearance and 4 on attendance/punctudity. 1d. §136-37. The plaintiff wasrated 3 on performanceand
his brother wasrated 4 in this category. 1d. §38. Bothwererated 2 in the category of safety. 1d. §39. In
the category of attitude and teamwork the plaintiff wasrated 2 and Brookeswasrated 3. 1d. §41. Cindy
Bernier told Azzarata that she recommended that the plaintiff be removed from the Fab Room. I d. §47.%°
During the week of February 8, 2004 Brookestold Cindy Bernier that he did not fed thework in

the gowning room, which was normally done at the end of the day, was fairly distributed among the three
employeesin the Fab Room. Id. 11151-52. Cindy Bernier prepared a new job assgnment chart for the
gowning room. Id. 53. Shemet with the plaintiff on February 10, 2004 to discuss changesin these work
assgnments. Id. §54." Shethen discussed the plaintiff’ s conduct at that meeting with Azzaraita. 1d. 55.
On February 11, 2004 the plaintiff caled Dr. Franck’s office to obtain a copy of the “Return to Work
Certificate” that had beenissued immediately after hissurgery. 1d. 57. A new Returnto Work Certificate

was sent from Dr. Franck’s office on which “full time’ and “back restrictions’ were checked and the

® The plaintiff denies only a portion of this paragraph of the defendant’s statement of material facts. Plaintiff’'s
Responsive SMF 1 33. He does not respond to the portion stated here, which accordingly is deemed admitted to the
extent supported by the citation given to the summary judgment record.

° The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts, Plaintiff’ s Responsive SMF
1 34, but the denial doesnot address those portions of the paragraph that are stated in the body of this recommended
decision, which are accordingly deemed admitted to the extent supported by the summary judgment record.

' The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
1 47, but his denial is based on a view of the appropriate weight to be given the evidence rather than any factual

disagreement. That isaninappropriate basisfor adenia under Local Rule 56. The factual assertion is deemed admitted
becauseit is supported by the citation given to the summary judgment record.

" The plaintiff purportsto deny this paragraph of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
(continued on next page)



gatement “patient must be able to stop frequently” was written. 1d. §58. On February 11, 2004 Cindy
Bernier |eft the plaintiff a note requesting that he meet with her a 1:30 to discuss his evaluation and his
conduct a the previous day’ smeeting. 1d. 59. When hearrived at 11:30 am. the plaintiff handed Cindy
Bernier the new Return to work Certificate and told her that he was not feding well and wanted to go home.

Id. Cindy Bernier asked the plaintiff how the work restrictions set forth in the Return to Work Certificate
gpplied to the gowning room schedule. 1d. 60. She asked the plaintiff to return to his doctor to get
clarification about the specific retrictions as they gpplied to the gowning schedule. |d.

Cindy Bernier then went over the plantiff’s evauation with him. 1d. 161. He did not have any
questions. 1d. Azzarattawasin the room at the time and asked the plaintiff about the restrictions on the
Return to Work Certificate. 1d. §62. The plantiff gave Azzarattaand Cindy Bernier Dr. Franck’ soffice
telephone number and told them that they could discusstherestrictionsdirectly with Dr. Franck. Additiond
Statementsof Materid Fact (“Plantiff’ sSMF”) (included in Plantiff’ s Responsve SMF, beginning at 42)
115; Defendant UNICCO Service Company’s Response to Plaintiff’s Additional Statement of Facts
(“ Defendant’ s Responsive SMF”) (Docket No. 66) 1 115. The plaintiff may have raised hisvoice during
thismeeting. Plaintiff’s Responsve SMF §62. Heleft the building shortly after the meeting. Defendant’s
SMF § 62; Plaintiff’s Responsive SMF § 62. After the meeting, Azzaratta became concerned that the
certificate was not valid and cdled Dr. Franck’s officer to verify it. 1d. 63. The person with whom he
spoke confirmed that it had been sgned by someonein Dr. Franck’ soffice. 1d. Azzarattaa so prepared a

Disciplinary Notice gating that “Employee left early. Clamed he wasn't feding well. This is &fter he

1154, but the denial does not address those portions of the paragraph stated here, which are accordingly deemed admitted
to the extent supported by the administrative record.



becomes belligerent and disrespectful towardshissupervisor. Presents Dr’ snotethat heclamsalowshim
to come and go ashe pleases.” Id. 1 66.

The plaintiff asked his brother to tell his supervisors that he would not be coming in to work on
February 12, 2004. Id. §68.2 His brother did not do so. 1d. When the plaintiff did not show up for
work that day, Azzaratta prepared a Disciplinary Notice for the plaintiff stating “Employeefaledtocal or
notify of absence. Had left early on 11 Feb 04.” 1d. 69. On February 13 the plaintiff did not show upto
work as scheduled and did not cal. 1d. §70.° Azzaratta cdled the plaintiff’s home severa times on
February 13 and cdled his cdl phone once. 1d. 1 71. Heleft amessage a the home number telling the
plaintiff that he should not report to work and that he should meet with Azzarattaat the defendant’ s officein
South Portland on Tuesday, February 17. 1d. Atthetime, Azzarattahad decided that the plaintiff would be
theemployeelad off from the Fabb Room but wanted to meet with the plaintiff to seeif hewanted adifferent
jobintheofficearea Id.

At about 5:30 p.m. on February 13, Kleiser brought a note to the Fairchild Semiconductor office
whichindicated that the plaintiff would be out of work until February 19. 1d. 172. Another manager called
Azzaratta to tell him about the doctor’ s note. 1d. The plaintiff did not attend the meeting on February 17.

|d. 11 74. Azzaratathen decided tolay the plaintiff off rather than offering him the other position. Id. 175

2 The date is not specified in paragraph 68 of the defendant’s statement of material facts, but it is apparent when
paragraphs 67-69 are read together. The plaintiff’sdenial of paragraph 67 does not address the date to which paragraph
68 refers. Therefore, because the summary judgment evidence cited in support of paragraphs 67-69 by the defendant
establishes that thisisin fact the relevant date, it is deemed admitted.

B The plaintiff purports to deny paragraph 70 of the defendant’ s statement of material facts, Plaintiff’s Responsive SMF
1 70, but the denial does not address the portion of that paragraph stated here, which is accordingly deemed admitted to
the extent supported by the evidence cited in the summary judgment record.

¥ The plaintiff purports to deny this portion of paragraph 75 of the defendant’ s statement of material facts, Plaintiff’s
Responsive SMF 1 75 (“ Plaintiff deniesthe suggestion that Azzarat[t]a s decision to terminate Justin’s employment was
due to him not having contacted Azzarat[t]a or not having attended the meeting for the reasons stated in paragraphs 46
and 64.”), but neither of those responses addresses the factual assertion set forth above and accordingly it is deemed
(continued on next page)



He prepared a letter to the plaintiff stating that the plaintiff had been laid off. 1d. §76.> Theletter states
that the plaintiff isbeing terminated because of “ cutbacksin personnd.” Plaintiff’ sSMF 1 104; Defendant’ s
Responsive SMF ] 104. The plaintiff does not remember attempting to contact his supervisors after he
received thisletter. Defendant’'s SMF {1 77; Plaintiff’ sResponsive SMF {1 77. When helad the plantiff off,
Azzardta thought that the plaintiff was physcaly able to do the job properly and was “more unwilling to
complete the duties than unable to complete the duties” 1d.  78.%°

The defendant did not hire another employee to fill the plaintiff’s pogtion. 1d. ] 92.
AnMRI in March 2004 reved ed nerve root impingement that causesthe plaintiff chronic back pan

Plaintiff’s SMF 11 97; Defendant’ s Responsive SMF § 97.

[11. Discussion
The plaintiff assarts two cdlams againg the defendant: violation of the Mane Human Rights Act, 5
M.R.SA. 8§ 4572; and violation of the federa Family Medical Leave Act, 29 U.S.C. § 2615. Second
Amended Complaint (Docket No. 17) at 2-3.
A. Maine Human RightsAct
The defendant first contends that it is entitled to summary judgment on Count One of the Second

Amended Complaint because the plaintiff cannot establish that he had a physical disability asthat termis

admitted because it is supported by the citation given to the summary judgment record.

> The plaintiff spends considerable time and effort in his response to this paragraph of the defendant’ s statement of
material facts arguing that he wasin fact terminated rather than laid off. Plaintiff’s Responsive SMF § 76. Thisargument
does not change the fact that the letter used this terminology. The argument would be more appropriatein amemorandum
of law.

'®In his response to this paragraph of the defendant’ s statement of material facts, the plaintiff “denies any suggestion
that Azzaratta's belief about Justin’s work ethic was unrelated to his back problems and limitations,” adenial that is
presented as a qualification. Plaintiff’s Responsive SMF  78. Of the two sources cited in support of this denial,

paragraph 8 of the affidavit of Brookes Bernier does not support it; nor does paragraph 4 of the affidavit of Peter Grass.
Affidavit of Brookes Bernier (Docket No. 59) 1 8; Affidavit of Peter Grass (“ Grass Aff.”) (Docket No. 58) {14. Paragraph 5
of the Grass Affidavit, while not contradicting the factual assertion set forth above, could reasonably be read to cast
(continued on next page)
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defined inthe MaineHuman Rights Act (*“MHRA”) and regulationsimplementing it. Defendant’ sMation for
Summary Judgment, etc. (“Motion”) (Docket No. 33) at 1, 6-15. The MHRA provides, in rdlevant part:

1. Unlawful employment. It is unlawful employment discrimingtion, in
violation of thisAct, except when based on abonafide occupationd qudlification:

A. For any employer to fail or refuse to hire or otherwise discriminate
againg any gpplicant for employment because of race or color, sex, sexud
orientation, physica or menta disability, religion, age, ancestry or nationd
origin, because of the applicant’ s previous assertion of aclaim or right under
former Title 39 or Title 39-A or because of previous actions taken by the
applicant that are protected under Title 26, chapter 7, subchapter 5-B, or,
because of those reasons, to discharge an employee or discriminate with
respect to hire, tenure, promotion, transfer, compensation, terms, conditions
or privileges of employment or any other matter directly or indirectly rlatedto
employment . . ..

5M.R.SA. §4572(1).

The plaintiff took the pogition in response that the MHRA does not require a plaintiff to show that
the disability a issue created a substantia limitation on amgor life activity, the definition adopted by the
Maine Human Rights Commission in its regulaions condruing the MHRA. Faintiff’'s Memorandum in
Opposition to Defendant’ sMotion for Summary Judgment (“ Opposition”) (Docket No. 42) at 5-10. The
parties informed this court that this issue was pending before the Maine Law Court and suggested that this
court “may want to wait until the Law Court issuesitsruling.” 1d. at 5n.3; Defendant’ sReply to Plaintiff’s
Oppodition to Defendant’ sMotion for Summary Judgment (“Reply”) (Docket No. 65) at 1-2. | acceded to
thisrequest. The Law Court hasnow issued itsruling on theissue, holding that the MHRA doesnot require
a showing of a subgtantid limitation on a mgor life activity in order to demondrate the existence of a

physicd disability and invalidating the regulation that incorporated such adefinition Whitney v. Wal-Mart

some doubt on it (“Mr. Azzaratta told me that he selected Mr. Bernier for termination because Mr. Bernier’s back
(continued on next page)
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Sores, Inc., 2006 ME 37, A.2d __ (2006), at [11]. | will therefore not address the defendant’s
argument based on the regulatory definition.

The defendant does ot argue that the evidence cannot establish that the plaintiff had a physicd
disahility at the rlevant time independent of the now-discredited regulatory definition. The plaintiff asserts
that he is disabled under the correct interpretation of the MHRA because his back condition is a
“maformation” and Dr. Franck believesthat the back condition isa® substantid disability.” Oppostion at
10-11. Thisposition gppearsto be correct under Rozanski v. A-P-A Transport, Inc., 512 A.2d 335, 340
(Me. 1986), in which the Law Court held that an asymptomatic maformation of the spineisa*“physca
handicap[] thet entitle]s] [the plaintiff] to the protection of the Maine Human Rights Act.” Given these
circumstances, it is not necessary to address the defendant’ s contention that it did not regard the plaintiff as
being disabled. Motion at 16.

The defendant next contends, id. at 16-18, thet it has offered legitimate, non-discriminatory reasons
for the plan to trandfer the plaintiff out of the Fab Room and for the plaintiff’s termination and that the
plantiff cannot demondrate that these reasons were pretextud and that the discharge resulted from a
forbidden discriminatory animus, as required by the burden-shifting andyss established in McDonnell
DouglasCorp. v. Green, 411 U.S. 792 (1973). SeeRicci v. Applebee’ sNe,, Inc., 297 F.Supp.2d 311,
317 (D. Me. 2003). The plaintiff asserts, Oppodition at 19-24, that he has presented sufficient evidence
both of pretext and of the dternative mixed motive’ approach dlowed in such cases, Ricci, 297 F.Supp.2d
at 317-18. Theplaintiff gppearsto contend first that Azzarattamade remarksthat, sanding alone, establish

the necessary discriminatory animus. Oppositionat 20-21. Specificdly, herefersto “ satementsindicating

condition made him less valuable than the other employeesinthefab...."). Grass Aff. {5.

12



that [Azzaratta] consdered Justin’s back problem to be aliability to the company and that hefdt that his
back problem made him a less vauable employeg” and that “he terminated Justin because of his back
condition.” 1d.

The paragraphsof hisstatement of materia factsonwhich the plaintiff relies'” arequdified or denied
by the defendant, Defendant’ s Responsive SMF 111 112- 22,8 but with the exception of Azzarattal salleged
gatement to Grass that he terminated the plaintiff because his* back condition made him lessvaduablethan
the other employeesin the fab,” Plaintiff’s SMF ] 122, the cited paragraphs would not suffice, sanding
aone, to demondrate the necessary d ementseither of pretext or of the existence of adiscriminatory animus.
The proffered evidence is enough, in any event, to prevent the entry of summary judgment in favor of the
defendant on the basis of its contention that the plaintiff wasterminated only for reasonsrelating to hiswork
performance. Theplaintiff’ sinterpretation of thesefactsiscertainly not the only possibleinterpretation, but
heisnot seeking summary judgment. Thetest thereforeisonly whether areasonablejuror could find, based
on the proffered evidence, elther that the defendant’ s asserted non+discriminetory resson for thetermination
was a pretext and that its actuad reason was based on prohibited discrimination due to a disability or that
one of the reasons for the termination was such discrimination. The defendant is not entitled to summary
judgment on Count One.

B. Family Medical Leave Act

Y The plaintiff also cites hisresponse to paragraph 46 of the defendant’ s statement of material facts, Opposition at 20, but
that response cannot reasonably be interpreted to support the interpretation proffered by the plaintiff in support of his
position.

'8 The practice of incorporating by reference aparty’ s responses to other paragraphs of an opposing party’ s statement of
material facts, frequently employed by counsel for the plaintiff even to the extent of incorporating by reference other
incorporations by reference, e.g., Plaintiff’s Responsive SMF 11147, 64, 71, 75-76, 78-79, 86-87; Flantiff sSSMIF {11112, 116,
creates unnecessary additional work for the court and should be avoided.

13



The defendant contends thet it is entitled to summary judgment on Count Two of the amended
complaint, which dleges violation of the federa Family Medica Leave Act, because the plaintiff “does not
have any evidence to show that Mr. Azzaratta s decision to lay him off was in any way relaed to his
medica leave,” and because the plaintiff’ s“rights under the FMLA were extinguished when hewaslad off
during his leave” Motion a 18-20. The plaintiff responds that the deposition testimony on which the
defendant reliesin support of itsfirst contention was subsequently modified by the plaintiff and that thereis
“ample evidence that Mr. Azzaratta terminated Justin because he took medical leave.” Oppositionat 27-
28. He does not respond to the defendant’ s second argument.

The applicable statute provides, in pertinent part: “[A]n digibleemployee shdl beentitled to atota
of 12 workweeks of leave during any 12-month period for one or more of thefollowing: . . . (D) Because
of aserious hedlth condition that makes the employee unable to perform the functions of the position of such
employee.” 29 U.S.C. § 2612(a)(1)(D). Itisunlawful for an employer to “interferewith, restrain, or deny
the exercise of or the attempt to exercise” thisright. 29 U.S.C. § 2615(a)(1).

The only factud assertion rdevant to the defendant’ s first argument offered by the defendant ina
gatement of materid factsisthat “ Plaintiff[] has no reason to believe he waslad off because he requested
medicd leave” Defendant's SMF § 86. The plantiff has controverted this paragraph. Plantiff’'s
Responsve SMF 186. The defendant argues that the plaintiff may not “avoid the obviousimpact of [the]
critical admisson” in hisdepogtion testimony which iscited by the defendant asthe evidentiary support for
paragraph 86 of its statement of materid facts, Reply at 10, but the plaintiff has cited evidence other than his
goparently extensive errata sheets submitted some time after his deposition, see Defendant’ s Responsive
SMF 11109, specificaly hisresponseto paragraph 46 of the defendant’ s statement of materia facts and

paragraphs 102-07 and 112-22 of his own statement of materid facts, Oppodtion a 27. However,

14



contrary to the plaintiff’s assertion that “[t]here is ample evidence that Mr. Azzaratta terminated Justin
because he took medica leave,” id., most of the cited paragraphs may only reasonably be construed to
relateto the plaintiff’ sdiscrimination claim rather than hisclaim based on medicd leave. Givingtheplantff's
factua assertions in paragraphs 119-20 of his statement of materid facts the benefit of dl reasonable
inferences as required by the case law governing motions for summary judgment, and combining thet
evidence with his denid of the only evidence on which the defendant choseto rely initsinitid motion, the
plantiff survives the motion for summary judgment on this bas's, athough barely.

This is the case even when the defendant’s contertion thet the “[p]laintiff’ s tempord proximity
argument fails given that UNICCO was aware of Plantiff’s back condition snce July 2003, when Plaintiff
took time off for surgery,” Reply at 11, is consgdered. It is not the tempord proximity between the
defendant’ s knowledge of the plaintiff’s medica condition or disability that is at issue with respect to the
Family Medical Leave Act. Rather, itisthetempora proximity between the request for or taking of such
leave and the adverse employment action, in this case the plantiff’s termination.  See, e.g., Oliver v.
Digital Equip. Corp., 846 F.2d 103, 110 (1st Cir. 1988). Inthiscase, the gap was no morethan seven
days, close enough to be considered as evidence of acausa connection although not necessaxily sufficient
evidence standing aone.

The defendant’s other argument, Motion at 19-20, which the court must consider despite the
plaintiff's falure to respond to it, Lopez v. Corporacidon Azucarera de Puerto Rico, 938 F.2d 1510,
1517 (1st Cir. 1991), relieson 29 C.F.R. § 825.216(a)(1), which provides:

(& Anemployeehasno grester right to reinstatement or to other benefits
and conditions of employment than if the employee had been continuoudy

employed during the FMLA leave period. An employer must be able to show
that an employee would not otherwise have been employed a the time
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reinstatement is requested in order to deny restoration to employment. For
example

(D) If anemployeeislad off during the course of taking FMLA leaveand
employment is terminated, the employer’ s responsibility to continue FMLA
leave, maintain group hedth plan benefits and restore the employee cease a
the time the employee is laid off, provided the employer has no continuing
obligetions under a collective bargaining agreement or otherwise. An
employer would have the burden of proving that an employee would have
been laid off during the FMLA leave period and, therefore, would not be
entitled to restoration.
29 C.F.R. 8§ 825.216(a)(1). The defendant’s entire argument on this point is the following: “As set forth
above, Mr. Azzaraital sdecisonto lay Plantiff off wasbased on Plantiff’ sfaillureto show up for themeseting
or to contact Mr. Azzaratta. The decision did not have any connection to Plaintiff’s request for medica
leave” Motion a 20. As| have dready discussed, this is not the only possible interpretation of the
evidencein thesummary judgment record. Particularly here, wherethe burden of proof ison the defendarnt,
a mere assartion of the defendant’s position, unaccompanied by a demondration that it is dso the only
possible reasonabl e conclus on from the evidencein the summary judgment record, isinsufficient to entitleit
to summary judgment.
The defendant is not entitled to summary judgment on Count Two on the showing made.
C. Damages
The defendant seeks summary judgment on the plaintiff’ s clamsfor reingtatement or front pay and
for punitive damages. Motion a 20-21. The plaintiff agreesthat heisno longer seeking reinstatement or
front pay, Oppogtion a 28, and the entry of summary judgment on these clams is appropriate, see
Defendant’s SMF § 94; Plaintiff’s Responsve SMF 1 94.

With respect to the claim for punitive damages, which is asserted only in connection with Count

One, Second Amended Complaint at 23, the defendant somewhat confusingly, and certainly briefly,
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contends that the plaintiff cannot show that it acted “with malice or reckless indifference to the federdly
protected rights of an aggrievedindividud,” citing42 U.S.C. 8§ 1981a(b)(1), Maotion at 20-21. Count One
assertsonly aclam under statelaw. The plaintiff respondsthat the same standard is gpplicableto clamsfor
punitive damages under Maine and federa employment discrimination statutes and quotes the standard
imposed by the MHRA at 5 M.R.SA. 8§ 4613(2)(B)(8)(c). Oppostion at 29. The relevant portions of
that Satute provide:

In cases of intentiond employment discrimination, [damages may include]
compensatory and punitive damages as provided in this subparagraph.

* * %

(0 A complaining paty may recover punitive damages under this
subparagraph againgt arespondent if the complaining party demondratesthat the
respondent engaged in adiscriminatory practice or discriminatory practiceswith
malice or reckless indifference to the rights of an aggrieved individua protected
by thisAct.

5M.R.SA. §4613(2)(B)(8)(c).

The plaintiff assertsthat “[e]videncethat adefendant lied to cover up itswrongdoing will support a
clam for punitive damages” contending that Azzaratta* haslied about what he said to Mr. Grassto cover
up hiswrongdoing.” Opposition at 29. Theonly authority he citesfor this statement isparagraph 103 of his
gtatement of materid facts, which sates. “ At hisdeposition, Mr. Azzarata denied making the satement that
Mr. Grass attributed to him in paragraph 5 of Mr. Grass deposition [sic].” Plaintiff’'s SMF §103.*° The
sole authority cited by the plaintiff in support of this contention, Opposition at 29, isDavisv. Rennie, 264

F.3d 86, 115 (1« Cir. 2001). Itisclear from acareful reading of that opinion that the “lying to cover up

wrongdoing” involved in that case far exceeded in scope, and differed sgnificantly in type from, the mere

9 The plaintiff meansto refer to paragraph 5 of Grass's affidavit, which states, in pertinent part: “Mr. Azzarattatold me
that he selected Mr. Bernier for termination because Mr. Bernier’ s back condition made him less valuable than the other
employeesin the fab that had no pre-existing physical problems.” Grass Aff. { 5.
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denid during deposition testimony tha the deponent made a statement attributed to him by one other
witness. In Davis, the defendants fasfied required written reports of the incident in question, filed a
groundless complaint againg the plaintiff and testified that they did not see conduct which other withesses
testified occurred intheir presence. 1d. at 115-16. Azzaratta’ sdeposition testimony doesnot begintorise
to the leve of the evidencein Davis.

The plantiff also asserts that Azzardtta, “a senior officid with the Defendant and the corporate
representativeinthisaction” “knew that terminating Justin because of hisdisability would violate hisrights”
Oppodtion a 29. He cites no authority in support of the two criticd assertions in this argument: that
Azzaratta was a “senior officia with the Defendant,” such thet his conduct could bind the defendant for
purposes of anaward of punitive damages, and that Azzarattaknew that the conduct of which heisaccused
would violatethe plaintiff’ srightsunder the MHRA.?° The plaintiff doescite paragraph 110 of his statement
of materid factsin support of the assertion that “ Defendant’ s own policies pesk at length about disability
discrimination laws and the protections they provide to employees” id., which repests verbatim that
paragraph of the statement of materid facts, Plaintiff’ s SMIF 110, but in the absence of any evidence that
Azzarattawasfamiliar with these policies, that the policies discussed employeerightsunder the MHRA and,
most importantly, that Azzaratta held a pogtion with the defendant sufficient to dlow his actions to be
imputed to the defendant, see Restatement (Second) of Torts 8 909 (2002), this assertion doesnothing to
advance the plaintiff’s claim for punitive damages. Nor does the plaintiff’ s suggestion that the defendant

“tampered with evidence,” citing paragraphs 106-07 of his statement of materid facts, add anything to the

® The fact that Azzaratta has been adesignated corporate representative for the defendant in this action — presumebly a
adeposition of the corporate defendant, although the plaintiff never identifies when or where — does not and cannot
alone make his actions before this case was brought into actions for which the corporate defendant isvicariously liable.

18



body of evidence available to support a dam for punitive damages. The plantiff offers only wild
Speculaion that such “tampering” may have occurred.
On the showing made, the defendant is entitled to summary judgment on the demand for punitive
damagesin Count One.
V. Conclusion
For the foregoing reasons, | recommend that the defendant’ s motion for summary judgment be

GRANTED asto any clamsfor reinstatement, front pay or punitive damages and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 19th day of April, 2006.

/s David M. Cohen

David M. Cohen
United States Magitrate Judge
Plaintiff
JUSTIN L BERNIER represented by PETER L. THOMPSON
LAW OFFICE OF PETER L.
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